Although Carbon County and MSHA reached agreement with respect to most
of the proposed changes, they could not agree upon the requirement
dealing with the amount of air to be made available to auxiliary fans
used to ventilate some sections of the mine.  In its submission, Carbon
County proposed that the volume of air made available to the auxiliary
fans be great&r than "the maximum rated face ventilation." In corre-
spondence with MSHA Carbon County stated that the latter phrase referred
to the "installed capacity" of the auxiliary fans. MSHA would not
approve an "installed capacity" requirement and insisted that the
auxiliary fans be provided with a volume of air greater than their "free
discharge capacity." The previously approved ventilation plan dated
August 25, 1980, required that the volume of air made available to the
auxiliary fans exceed their "maximum rated capacity." There are indi-
cations in the record that MSHA officials may have believed that this
term was equivalent to "free discharge capacity," while Carbon County,
in its motion for summary decision, asserts that the term referred to
"installed capacity." Ij

The Carbon No. 1 Mine is located in MSHA Coal Mine Safety and
Health District 9, headquartered in Denver, Colorado.  District 9 had
published "guidelines" regarding the contents of ventilation system and
methane and dust control plans. The District 9 guideline regarding the
amount of air to be made available to auxiliary exhaust fans stated:
"[T]he volume of intake air delivered to the fan prior to the fan being
started shall be greater than the free discharge capacity of the fan.'1
The District 9 guideline essentially restated MSHA's national guideline
regarding the amount of air to be made available to exhaust fans.  The
national guideline stated in part;  "[T]he volume of positive intake air
current available ... shall be greater than the free discharge capacity
of the fan." The legal effect of the District 9 guideline, and of
MSHA's possible reliance upon it during the plan review process, are at
issue in this case.

By August 1981, negotiations over the free discharge capacity
requirement reached an impasse, and the parties were unable to agree on
a plan requirement governing the amount of air to be made available to
the auxiliary fans.  In a letter dated August 21, 1981, MSHA revoked its
approval of Carbon County's plan dated August 25, 1980, and stated that
it would not approve Carbon County's plan unless the plan contained the
free discharge capacity provision. After MSHA's revocation of approval
of Carbon County's plan, Carbon County failed to submit a plan containing
the provision sought by MSHA and continued to operate the mine.  As a
result, MSHA issued a citation and withdrawal order to Carbon County,
under sections 104{a) and (b) of the Mine Act, respectively, for

T7In essence, "installed capacity" refers to the ventilation capacity
of an auxiliary fan when the fan is operated with tubing attached to it.
"Free discharge capacity," on the other hand, refers to the ventilation
capacity of an auxiliary fan when the fan is operated without tubing
attached.  The tubing extends from the fan to the face area.  The fan
pulls the air at the face area through the tubing and exhausts the face
air into the return air.  In this way dust generated by the mining
process and gases liberated in the face area are removed from the mining
section.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